[image: image1.png]CIPA

California Independent
Petroleum Association



 

CIPA Exit Fee Filing  (April 2002)

BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF CALIFORNIA

	Application of Southern California Edison Company (E333-E) for Authority to Institute a Rate Stabilization Plan with a Rate Increase

and End of Rate Freeze Tariffs.


	Application 00-11-038

(Filed November 16, 2002)

	Emergency Application of Pacific Gas and Electric Company to Adopt a Rate Stabilization 

Plan.   (U39 E)
	Application 00-11-056

(Filed November 22, 2000)

	Petition of THE UTILITY REFORM NETWORK for Modification of Resolution E-3527.
	Application 00-10-028

(Filed October 17, 2000)




CONCURRENT OPENING BRIEF OF THE

CALIFORNIA INDEPENDENT PETROLEUM ASSOCIATION

ON LEGAL ISSUES RELATING TO EXIT FEES

FOR DEPARTING LOAD


The California Independent Petroleum Association (“CIPA”) hereby files this concurrent legal brief in accordance with the Ruling of ALJ Thomas Pulsifer of March 29, 2002.  Of concern to CIPA and its members is the Commission’s attempt to impose charges for “departing loads” for the costs of the Department of Water Resources (“DWR”), which the ALJ Ruling of April 5, 2002 neither defines nor provides the legal genesis of such a customer class.  Combined with the statement in the ALJ Ruling that “the full range of costs” (ALJ Ruling dated March 29, 2002, p. 2) are sought to be recovered, CIPA must reserve its right to provide further comments as the Commission discloses details.  While CIPA can appreciate the Commission’s wanting to have the parties identify the customers and costs to be recovered, CIPA must remind the Commission that the law prevents the Commission from accepting, in whole-cloth, the recovery desired by some of the parties to this proceeding, and even the Commission itself.


CIPA submits that the exit fees the Commission seeks to impose are the creation of the Legislature, which has given specific direction to the Commission and the DWR concerning the types of costs those fees are designed to recover.  As a starting point, Public Utilities Code Section 367 allows recovery of costs that: (1) resulted from generation-related assets and obligations and power purchase contracts; (2) were being collected in commission-approved rates on December 25, 1995; and, (3) become uneconomic as a result of a competitive generation market.  More importantly, the California Legislature provided that the cost recovery would terminate on December 31, 2001. Granted, recovery of certain other limited categories of costs was recognized by the Legislature, but not the type contemplated by the ALJ Rulings.  Therefore, CIPA submits that in considering which types of “departing load” may legally be assessed an exit fee, the mandate of Section 367 must be borne in mind that only permit the Commission to recover, in the main, from those holding contracts in effect on December 20, 1995, and then only recover costs until December of last year.

The subsequent passage of ABx1 X similarly does not permit the Commission to collect fees from the amorphous group of customers who have “departing load.”  The legislature, when it enacted Water Code Section 80110, was clear that its solution to the issue of departing load a narrow and specific mandate for the Commission: the termination of direct access contracts at a certain date.  The Legislature did not, as the Commission appears to believe, mandate cost recovery from all customers who departed from the utilities’ systems. The Legislature only permitted the suspension of direct access contracts.  It bears repeating that the Commission must follow the laws of statutory construction that prevent it from assuming, as it appears to do so here, that the Legislature intended for other types of customers to be treated that same as direct access customers.  See, e.g., Grupe Development Corp. v. Superior Court (1993) 4 Cal.4th 911, 921.  The Commission therefore is prevented from imposing costs on load other than that represented by the direct access customers.  The current ALJ Rulings, which provide no precise definition or context for the “departing load,” cannot form the basis for collection of costs from “departing load” customers.

CIPA continues to support the Commission’s efforts to address these issues through briefs and evidentiary hearings, and looks forward to working with the Commission in developing just and reasonable exit fees.
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