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COMMENTS OF  

THE CALIFORNIA INDEPENDENT PETROLEUM ASSOCIATION

AND THE INDEPENDENT OIL PRODUCERS AGENCY

ON PROPOSED DECISION OF ALJ WALWYN

AND THE

ALTERNATE PROPOSED DECISION OF PRESIDENT LYNCH

I.
INTRODUCTION
The California Independent Petroleum Association (CIPA) and the Independent Oil Producers Agency (IOPA)
 hereby submit these comments on the Proposed Decision issued by ALJ Christine Walwyn (PD) and the Alternate Proposed Decision of Commission President Loretta Lynch (APD), which were issued on May 9, 2001.  On balance, CIPA supports the APD as it recognizes more acutely the concerns of industry and resolves the impact of the rate increase in a more fair and equitable manner.  However, CIPA is concerned that the articulated goals of conservation have not been met by the PD or the APD by their not recommending adoption of a credit for interruptible customers.

II. CIPA SUPPORTS NO TIERING FOR NONRESIDENTIAL CUSTOMERS
CIPA applauds both ALJ Walwyn and President Lynch for recognizing that tiering for non-residential customers is inequitable and sends the appropriate conservation signals to commercial and industrial customers.  CIPA also supports the conclusion reached in both the PD and the APD that tiering for non-TOU schedules would not necessarily encourage conservation.  The goals of equity and conservation are thus met.

III. AGRICULTURAL DEFINITION AND RATES
Many of CIPA’s members are served under agricultural tariffs and thus are keenly interested in any changes to those schedules and any cost shifting that may result from inclusion of other customers.  Some of CIPA’s members are critical to the agricultural economy of California and the Commission should remain cognizant that treatment of these customers as industrial customers for purposes of rate design may not be in the long-term interest of California’s economy.

As noted in CIPA’s Concurrent Brief, these customers have an interest in assuring continuity of rate structure between the agricultural rates result from this decision and PG&E’s rate schedules E-36 and E-37 and SCE’s PA schedules.  The rates in these schedules should receive the same rate construct (as those rates historically derive from the agricultural rates of the utilities) rather than be subject to the 52% increase in rates that some industrial customers may experience.  Neither of the rate schedules attached to the proposed decisions, however, provides for this parity in rate construct, and therefore should be revised so that the same methodology and bill limiter are provided. As an alternative, this matter can be the subject of the workshops expected to be held at the Commission in the six-week period following issuance of a final decision.

IV. BILL LIMITERS
CIPA supports the adoption of bill limiters of 250% for agricultural customers and 300% for all other rates classes.  It is reasonable alternative to creation of new schedules that cannot be implemented by the expected June 1 date. 

V. RATE SURCHARGE CREDIT FOR INTERRUPTIBLE CUSTOMERS
Both the PD and the APD reject CIPA’s proposal of a rate surcharge credit because such customers (1) already receive lower rates and (2) receive a substantial pricing incentive that recognizes their interruptible status.  PD at 47; APD at 30-31.  In addition, the PD cites to Public Utilities Code Section 743.1(b) as further justification for denying CIPA’s requested rate surcharge.   CIPA believes that the proposed decisions are being “penny wise and pound foolish” in their resistance to providing greater incentives to interruptible customers just when these customers are needed even more, yet many are returning to firm service schedules.  

A. The Low Rates Paid By Interruptible Customers Are The Result Of Many Factors, Not Simply Being Able to Curtail Load.

The PD and APD are not accurate in stating that “lower rates” are the quid pro quo for curtailing usage when called upon.  The low rates are also in recognition of the fact that some of these customers made substantial investments in connecting to the transmission grid in order to fall within interruptible schedules and therefore were entitled to lower rates because the total cost was roughly equivalent to the impact of higher rates.  Further, as the record in R. 00-10-002 and Decision 01-04-006 make abundantly clear, the interruptible programs were not operating as designed and for some of these customers, these “low rates” were more than off-set by the substantial penalties incurred because of the jeopardized programs of the utilities.

The Commission should also recognize that the interruptible discounts were established in 1993 rate proceedings for PG&E and SCE, and have not been substantially modified since.  As the Commission is well aware, California has moved from a world of surplus power and cheap gas to tight markets where load interruption is more valuable.  The Commission should recognize that eight-year old valuations are not  applicable to today’s situation, and should endeavor to update the compensation to the customers by whatever means are possible.  While these programs have been revamped and improved, CIPA submits that the “low rates” were and continue to be a hard-fought battle and do not recognize the full cost of participating in these programs.

B. A Surcharge May Indeed Change A Customer’s Interruptible Status.
Apparently, the Commission is unaware of its own rent action that recognizes that “the rate design decision could have a significant impact on customer decisions regarding adjustments to current interruptible contracts.”  See May 9, 2001, correspondence from Wesley Franklin to Southern California attached hereto as Exhibit A.  Indeed, CIPA is seeing some of its own members change their contracts to provide for additional firm service rather than subject more potential load to curtailment.  The three-cent surcharge on interruptible rates will certainly impact that decision to the Commission’s dismay.  The credit offered by CIPA will reverse this direction.

As noted by Dr. Borenstein, the rate design being considered by the Commission must encourage aggressive conservation efforts that will have the effect of minimizing blackouts and reduce the wholesale price of electricity by taking the strain off of the production side of the market.  CPUC witness Borenstein, Exh. 125, page 2.  CIPA submits that this goal is perhaps the most important one for the Commission to embrace in issuing its decision in this phase of the proceeding.  Again, the role interruptible programs will play this summer is “Huge.” (CPUC witness Borenstein, Tr. Vol. 24, page 3215, line 3).  The PD and APD, however, fail to adopt any measures—whether real-time pricing or greater interruptible credits—that encourage load reduction by exposing customers either to the full wholesale price or full value from reducing their load.  This oversight could have serious consequences for the state’s economy.

The PD and APD also want the Commission to be inconsistent.  When discussing direct access customers, the PD and APD recognize that direct access customers do not contribute to the net short that the CDWR is procuring and therefore exempt them from the rate surcharge.  CIPA’s proposal has the same effect, and even more:  it will reduce both the amount of energy purchased and the price the state pays for electricity.  CPUC witness Borenstein, Exh. 125, page 2.  It is inconsistent and inconceivable that the Commission would not do all it can to reduce strain on the production side of the market.

As the APD correctly note, PG&E, SCE and others project inadequate power supplies.  Both the CDWR and the ISO are expected to purchase supplies to meet anticipated customer needs.  APD at 9.  Given this factual situation, it is common sense that the Commission should take all reasonable measures to reduce consumption and curtail load.  The three cent surcharge works against these efforts whereas the credit mitigates the imbalance between supply and demand forecasted before even the effect of these rates is felt in July.
C. Public Utilities Code Section 743.1(b) Is Not A Hindrance To Implementing CIPA’s Proposal.

CIPA must disagree with the assertion in the PD that Public Utilities Code Section 743.1(b) prohibits a rate surcharge credit as it a pricing incentive for interruptible services that cannot be implemented until after March 31, 2002, if at all.  PD at 47.

By the Commission’s own admission the three cents allocated in this proceeding is not a “pricing incentive” but a device to provide PG&E and SCE “the need for additional revenues on a going-forward basis in order for those utilities to comply with their statutory duty to provide adequate electric service to their customers.”  See Decision 01-03-082, mimeo, page 2.  As CIPA’s proposed credit is from this three-cent surcharge, which is not a pricing incentive but a revenue-generating device, the Commission cannot now claim that the credit from that revenue-generating device has turned into a pricing incentive.

It also strains credulity to call CIPA’s proposal a pricing incentive when there is nothing in the PD or ADP that provides any true “pricing incentives” to electric consumers.  To be a pricing incentive, the mechanism must be grounded on the cost of electricity on a real time basis.  Other than the proposed federal usage rate, none of the rate schedules is even remotely based on the actual cost of wholesale energy.  While the Commission may eventually see such an environment with TOU meters for all customers, without such a foundation, the Commission cannot legitimately say any aspect of CIPA’s proposal changes “pricing incentives” to interruptible customers. 


The Commission also has decided that the recent surcharges are outside the prohibitions in state law against altering rates.  Public Utilities Code Section 368(a) establishes the rate freeze for a specified period of time, just as PUC Sec. 743.1(b) does for interruptible rates.  The Commission in D.01-01-018 and D.01-03-082 found that the surcharges can be established above and beyond the frozen rates without violating PUC Sec. 368(a).  CIPA’s proposal is a credit only against the surcharge amount, and not the entire rate.  The credit falls entirely within the part of the rate that the Commission has already determined is not subject to the legislatively-mandated freeze.  Thus, by the Commission’s own reasoning in two directly-related decisions, PUC Sec. 743.1(b) is not binding in this case.

VI. CIPA DOES NOT SUPPORT AN EQUAL CENTS PER KILOWATT HOUR AS THE METHODOLOGY FOR REVENUE ALLOCATION AMONG CUSTOMERS

Both proposed decisions make a serious mistake in misattributing statements to key witnesses about the appropriateness of the using an equal cents per kilowatt-hour method for allocating revenue responsibility.  The PD states: 

These parties chose the methodology for equity considerations and also because the methodology best reflects the surcharge’s primary purpose: to provide funds for CDWR to purchase electricity in the wholesale market at a time when those costs are expected to be higher in all hours of the year as compared to the costs incurred during the same period in previous years.  [Note 14: Marcus, TURN, 24 RT 3293; Brubaker, FEA, 19 RT 2504; McCann, CIPA/WMA, 22 RT 2873.]

As the Alternate Proposed Decision states:

Moreover, such allocation would provide funds for CDWR to purchase electricity in the wholesale market at a time when those costs are expected to be higher in all hours of the year than they were during the same portions of previous years.  [Note 9: Marcus, TURN, 24 RT 3293; Brubaker, FEA, 19 RT 2504; McCann, CIPA/WMA, 22 RT 2873.]

In fact, neither FEA witness Brubaker nor CIPA witness McCann ever said anything of the kind, and the decision should reflect the actual statements made by those witnesses.


Mr. Finkelstein of TURN attempted to get both Mr. Brubaker and Dr. McCann to say that costs had gone up equally in all hours the year, and that costs in all hours had gone up at least three cents per kWh.  In fact, both Mr. Brubaker and Dr. McCann both rejected this notion and emphasized that costs had and would go up much more in on peak hours during the summer season.

The exchange between Mr. Finkelstein and Mr. Brubaker is instructive:

Mr. Finkelstein: And is it fair to say that even in the absence of those price caps, in recent months the differential between off-peak prices and on-peak prices, stated on a percentage basis, is smaller than it has been, say, prior to May of -- prior to May of 2000 at the beginning of the price agreement? 

Mr. Brubaker: Depends on where you look.  I haven't looked at all the data that's available.  You can take different periods of time and see different levels of differential.  Sometimes they are narrower.  Sometimes they may be wider, depending on what you would pick for comparison. (FEA witness Brubaker, FEA, 19 RT 2503.)

Mr. Brubaker generally found that the same price relationships existed between on and off peak periods as existed prior to May 2000.  In other words, he found that allocating more revenue responsibility to users during on-peak hours was appropriate in any case.  His statement that costs had risen in all hours cannot be interpreted in any way to mean that costs have risen equally in all hours.  To say otherwise is to take his statement totally out of context.

The distortion of CIPA witness McCann’s statements is even worse: 

Mr. Finkelstein:  Would you agree with me that the wholesale price per kilowatt-hour in the remainder of 2000 would be at least 3 cents per kilowatt-hour higher than the wholesale price for that kilowatt-hour in the same season and the same hour than it would have been in 1999?

Dr. McCann:  Do you mean on average, or in terms of marginal?

Mr. Finkelstein:  Let's start with on average.

Dr. McCann:  On average, if we're taking into account the fact that the stranded assets are included in the generation component of the unbundled rates, no, it's not obvious to me that every kilowatt-hour will be 3 cents more than the full amount that was allocated. That would just basically take Edison to well over 10 cents a kilowatt-hour. There will be hours in which the price will be below $100 per megawatt-hour. On a marginal basis, yes.  But in general the 3 cents -- it will be higher on a marginal basis by more than $30 a megawatt-hour because we won't be seeing prices going down to $30 a megawatt-hour, which was the average price.

Mr. Finkelstein: And for your average calculation that you used to start that response, you included transition cost recovery in your comparison, is that correct?

Dr. McCann:  Well, it's part of the unbundled generation component of the bill, and so that it is, in terms of when you're doing average costs and you're actually calculating average costs, you need to roll in the total generation costs, which includes the QF contracts and the nuclear power plants costs, on an economic basis.

Mr. Finkelstein:  But within that unbundled generation rate component, would you agree with me that there are two subcomponents, one being the PX price at any given time and the other being the transition cost recovery?

Dr. McCann:  Right.

Mr. Finkelstein:  So if you're going to do that comparison on an average basis as you describe, using only the PX price in 1999, would you then agree with me that the PX price that you could see for any given hour in 1999 would be at least 3 cents per kilowatt-hour lower than the market price that we're going to see for the rest of this year?

Dr. McCann: The PX price is actually the marginal, because we're talking about the fact that 60 percent of the power is still coming from the utility and QF assets.  So we have to roll in the total average cost of the assets when we're looking at the average cost of the generation component.  So I don't believe that you can just look at the PX price at the marginal component.  In fact the PX, of course, doesn't exist any more, another important point. (CIPA witness McCann, 22 RT 2872-2874)

Nowhere at the cited location in the transcript does Dr. McCann ever indicate that costs are incurred equally across all hours, and in fact he took great pains to indicate that generation costs in many hours may be less than the total unbundled generation component of the bill, which includes both the four-cent surcharge and the amount identified in D.01-03-081. 


Edison’s cross examination of CIPA witness McCann clarifies his point that he makes in the cross-examination by TURN:

Mr. Shotwell:  Do you have any evidence that this summer's energy and generation costs will be different from what is reflected in rates today?

Dr. McCann:  That they will be -- that the generation costs will be different than what –

Mr. Shotwell:  Than what is reflected in rates today.  Do you have any evidence supporting that?

Dr. McCann:  Yes, the Palos Verdes forwards markets for example are charging around $550 a megawatt-hour, I believe for July delivery. 

Mr. Shotwell:  And then why do you believe that the 1999 PX prices are representative of the utility's generation costs, what they will be in the year 2001?

Dr. McCann:  I actually don't believe that the generation costs will be representative.  However, I do believe the ratios of the seasons will be representative; that is, that the winter and spring costs will be lower than the summer costs and the fall costs will be lower than the summer costs as well.  So that the approximate ratios will be roughly proportional to each other.  And that is the important aspect of doing an allocation.  It is not the actual total dollar number that is involved.  It is the relative proportions to each other that is important. 

Mr. Shotwell:  Why do you believe that the ratio of the seasons  will be representative?

 Dr. McCann: Because if you look at the current prices that are being charged in, for example, Palos Verdes, it is around $300 a megawatt-hour.  We are looking at summer prices of about $550 a megawatt-hour.  If you divide those by ten, you actually end up with about where the prices were in 1999.  They were about 3 cents in the spring, and they were about 5-and-a-half cents in the summer time.  So the ratios are roughly about equivalent.

Mr. Shotwell:  And then why do you believe that the Palos Verdes forwards market is representative of all of Edison's generation costs?

Dr. McCann:  I don't believe it is representative of all of it, but I believe that it is representative of the marginal costs that Edison will see for the summer and the marginal costs that DWR will pay for its net short prices this summer as well.  (CIPA witness McCann, 18 RT 2389-2391)

The proceeding is full of evidence that costs will be higher per kWh this summer than what has occurred this winter and spring.  On the other hand, no one in the record refuted the evidence presented by CIPA that (1) prices for contracted power this summer are substantially higher than prices seen this winter and spring, and (2) that the 1999 PX prices reflect the relative costs between the summer and winter seasons as evidenced by these markets.
  Even both the PD (Note 28) and AD (note 17) cite the recent Independent System Operator study indicating that the number and duration of rolling blackouts this summer will far exceed anything that we have seen to date.  To somehow construe that because we have already had rolling blackouts (which all centered on peak load hours, even if they spilled over into off-peak periods) that costs are level across the year and time of day is simply disingenuous and short-sighted.  


Both the PD and AD argue that because the market is now dysfunctional, that incurred generation costs are not valid for allocating revenues.  However, the PD and AD overlook an important fact:  There was no market before April 1998.  Prior to then, the vast majority of generation expenses were simply reported costs for various generation resources.  And in fact, many of those expenses were not cost based!  The two best examples are the Diablo Canyon NGS 1988 Settlement Agreement, which paid per kWh charges that had little or no relationship to costs, and the Interim Standard Offer No. 4 Fixed Energy Payment contracts for renewable QFs, in which payments were pegged to the equivalent of $100 per barrel oil prices by 2000.  These costs were simply passed through to ratepayers because they were incurred through contractual transactions that are no different from the current market transactions.  The Commission should adopt a revenue allocation method that recognizes the entire pattern of cost causation—both load and price--regardless of the underlying mechanics.


No evidence has been presented in proceeding that costs will be the same for all seasons, which is the necessary assumption in adopting the equal-cents-per-kilowatt-hour method.  The Commission must base its revenue allocation on the opinion of a single witness that “the data are deficient.”  (TURN witness Marcus, 24 RT 3293)  But the Commission must recognize that Mr. Marcus’ opinion is not supported by opinions of other parties in the proceeding.  Most importantly, Mr. Marcus never looked at either the 1999 PX price patterns retrospectively or the Western forwards markets prospectively.   The Commission cannot avoid making the seasonal allocation assumption by trying to ignore it—any decision will be based on some assumption.  The Commission can make an educated, supported assumption that power prices will climb with load during the summer, or it can speculate, with no evidence, that prices will remain flat from now through the rest of the year.


Both proposed decisions show a troubling contradiction.  Each argues that revenue allocation should be done on the basis of equal cents per kilowatt-hour because  how market prices will behave over the next year cannot be predicted.  In fact, the PD goes into a long discussion about the higher costs now incurred during off-peak hours and seasons.  Yet on the other hand, both proposed decisions allocate the largest share of the rate increase to on-peak summer hours, presumably when market prices will be highest.  How is it that the Commission cannot predict price patterns for interclass revenue allocation, but we can predict it for intra-class rate design?  The Commission must either (1) impose a simplistic flat three-cent surcharge on all hours and seasons 

for all consumers, as with the one-cent surcharge, or (2) use a more sophisticated method to allocate revenues and design rates that recognizes that season load patterns and prices will continue to exist even in the face of market dysfunction.  The proposed hybrid method is internally inconsistent and sets undesirable precedents for unsubstantiated ratemaking in the future.

VII. CONCLUSION
There is much to applaud in both the PD and APD that will benefit customers on agricultural and industrial rate schedules while meeting the goals of equity and conservation for all of California’s ratepayers.  The Commission should be consistent, however, and apply those goals to encourage interruptible customers to participate in programs rather than shift load to non-curtailable schedules.  CIPA’s proposal will offer this incentive, reduce the strain on the electric grid and reduce the payments to be made by the CDWR.

DATED:  May 10, 2001
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REVISED FINDINGS OF FACT
Alternate Proposed Order
FOF No. 43:  Interruptible customers receive a substantial pricing incentive which cannot be altered until March 31, 2002, pursuant to §743.1(b).  A surcharge discount of 3.1 cents should be provided for PG&E’s interruptible customers and 2.35 cents for SCE’s interruptible customers.
New FOF:   In anticipated workshops to discuss changes to agricultural tariffs, the Commission should also discuss the rate structure for PG&E’s E-36 and E-37 rate schedules.


OR

New FOF:  PG&E’s rate schedules to be implemented as a result of this decision should include rates for Schedules E-36 and E-37 that follow the same rate design as PG&E’s agricultural schedules.

Proposed Order
FOF No. 78:  Interruptible customers should not be exempted from the surcharge, as CIPA proposes.  Interruptible customers already receive a substantial pricing incentive which cannot be altered until March 31, 2001, pursuant to §743.1(b).  A surcharge discount of 3.1 cents should be provided for PG&E’s interruptible customers and 2.35 cents for SCE’s interruptible customers.
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Dated on May 10, 2001 at San Francisco, California.
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� For purposes of this brief, references to CIPA’s position or recommendations also apply to IOPA.
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